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united.ans 

The Honorable Thomas s. Zilly 

UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF WASHINGTON 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

THE CITY OF SEATTLE, and ) 
MUNICIPALITY OF METROPOLITAN ) 
SEATTLE, ) 

) 
Defendants. ) _________________________ ) 

CIVIL ACTION NO. C-90-395 

THE CITY OF SEATTLE'S 
ANSWER TO COMPLAINT AND 
JURY DEMAND 

JYRX DEMAHD REQUESTED 

Defendant, The City of Seattle, answers the complaint of 

the United States of America as follows: 

NATURE OF THE ACTION 

1. Answerinq Paraqraph 1 of the Complaint, this 

defendant makes no response as such paraqraph makes no 
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2 allegations. Insofar as Paragraph 1 may be construed to 
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contain factual allegations, this defendant denies the same. 

JURISDICTION OF VERUE 

2. Answering Paragraph 2 of the Complaint, this 

defendant denies the same. 

3. Answering Paragraph 3 of the complaint, this 

defendant denies the same. 

DEFENDANTS 

4. Answering Paragraph 4 of the complaint, this 

10 defendant admits that Metro is municipality organized under 

11 the laws of the State of Washington and denies the remainder 

12 of the allegations therein. 
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14 
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5. Answering Paragraph 5 of the complaint, this 

defendant admits that The city of seattle is a municipality 

organized under the laws of the state of Washington and that 

Seattle City Light is a Department of The City of Seattle and 

denies the remainder of the allegations therein. 

GEKERAI. FACTQAL A!.J.EGATIONS 

6. Answering Paragraph 6 of the complaint, The City of 

19 Seattle admits that Elliott Bay is an embayment in Puqet sound 

20 which encompasses the waterfront of downtown Seattle and is 
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without knowledge or information sufficient to form a belief 

as to the truth or falsity of the remaining allegations 

therein and therefore, this defendant denies the same. 

7. Answering Paragraph 7 of the Complaint, this 

defendant is without knowledge or information sufficient to 

form a belief as to the truth or falsity of the allegations 

therein and therefore denies the same. 

8. Answering Paragraph 8 of the Complaint, this 

9 defendant denies the same. 
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9. Answering Paragraph 9 of the Complaint, this 

defendant is without knowledge or information sufficient to 

form a belief as to the truth or falsity of the allegation and 

therefore denies the same. 

10. Answering Paragraph 10 of the Complaint, this 

defendant is without knowledge or information sufficient to 

form a belief as to the truth or falsity of said allegations 

and therefore denies the same. 

11. Answering Paragraph 11 of the Complaint, this 

18 defendant denies the same. 
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12. Answering Paragraph 12 of the Complaint, this 

defendant denies the same. 
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13. Answering Paragraph 13 of the Complaint, this 

defendant is without sufficient knowledge or information 

sufficient to form a belief as to the truth or falsity of said 

allegations and therefore denies the same. 

14. Answering Paragraph 14 of the Complaint, this 

defendant denies the same. 

15. Answering Paragraph 15 of the Complaint, this 

defendant denies the same. 

16. Answering Paragraph 16 of the Complaint, this 

10 defendant denies the same. 

11 17. Answering Paragraph 17 of the Complaint, this 

12 
defendant denies the same. 

13 
FIRST GI·AIM FOR RELIEF 

18. Answering Paragraph 18 of the Complaint, this 
14 

defendant realleqes and incorporates by reference its answers 
15 

to paragraph 1 through 17. 
16 19. Answering Paragraph 19 of the Complaint, this 

17 defendant makes no response as such paragraph contains no 

16 allegation. Insofar as Paragraph 19 may be construed to 

19 contain factual allegations, this defendant denies the same. 
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20. Answering Paragraph 20 of the Complaint, this 

defendant denies the same. 

21. Answering Paragraph 21 of the Complaint, this 

defendant admits the same. 

22. Answering Paragraph 22 of the Complaint, this 

defendant denies the same. 

23. Answering Paragraph 23 of the complaint, this 

defendant denies the same. 

24. Answering Paragraph 24 of the Complaint, this 

defendant denies the same. 

25. Answering Paragraph 25 of the complaint, this 

defendant denies the same. 

26. Answering Paragraph 26 of the Complaint, this 

defendant denies the same. 

27. Answering Paragraph 27 of the Complaint, this 

defendant denies the same. 

28. Answering Paragraph 28 of the Complaint, this 

defendant denies the same. 
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SECQHD CLAIM FOR BELIEF 

29. Answering Paragraph 29 of the Complaint, this 

defendant realleges and incorporates by reference its answers 

to Paragraphs 1 through 28. 

30. Answering Paragraph 30 of the complaint, this 

defendant makes no response as such paragraph makes no 

allegations. Insofar as paragraph 30 may be construed to 

contain factual allegations, this defendant denies the same. 

31. Answering Paragraph 31 of the Complaint, this 

10 defendant denies the same. 
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32. Answering Paragraph 32 of the Complaint, this 

defendant admits that Elliott Bay is a navigable waterway but 

is without knowledge sufficient to form a belief as to the 

truth or falsity of the remaining allegations and therefore 

denies the same. 

33. Answering Paragraph 33 of the Complaint, this 

defendant denies the same. 

34. Answering Paragraph 34 of the Complaint, this 

18 defendant denies the same. 
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35. Answering Paragraph 35 of the Complaint, this 

defendant denies the same based on its answer to paragraph 34. 
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36. Answering Paragraph 36 of the Complaint, this 

defendant denies the same based on defendant's answer to 

paragraph 34. In addition, this allegation does not apply to 

this defendant. 

37. Answering Paragraph 37 of the complaint, this 

defendant denies the same. 

38. Answering Paragraph 38 of the Complaint, this 

defendant denies the same. 

AfFIRKATIYE PEFEHSES 

1. Plaintiff has failed to state a claim upon which 

relief can be granted. 

2. Plaintiff is barred from recovery by the operation 

of statute of limitations. 

3. Plaintiff is barred from recovery by the doctrine of 

laches in that the plaintiff had notice of the alleged acts or 

omissions contained in the Complaint and had authority under 

existing law to remedy any violations of law but refrained 

from action to the detriment of The City of Seattle. 

4. Plaintiff is barred from recovery because it failed 

to mitigate its damages. 
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5. Plaintiff is barred from recovery by the doctrine of 

estoppel. 

6. Plaintiff is barred from recovery by the doctrine of 

waiver. 

7. Plaintiff is barred from recovery because of unclean 

hands. 

8. Any inappropriate disposal of hazardous substances 

or other contaminants to Elliott Bay or the Duwamish River 

were caused by the acts or omissions of third parties over 

whom this defendant had no control or responsibility. 

9. Damages to natural resources, if any, were not 

proximately caused by any act or omission of this defendant. 

10. The plaintiff lacks standing to maintain this 

action. 

11. Plaintiff is barred from recovery by reason of its 

failure to file a timely claim for damages required by law. 

12. The Plaintiff is barred from seeking equitable 

relief because it has not enforced relevant statutes with 

respect to Elliott Bay and the Duwamish and with respect to 

other potentially responsible parties. 

THE CITY OF SEATTLE'S ANSWER 
TO COMPLAINT AND JURY DEMAND - 8 

SCL 04502 

MARK H. StDAAN 

SEA-n"LE CITY ATTORNEY 

600 FOURTH AVENUE 
,OTI--4 FLOOR 

SEATTLE, WA 98104 
206) 684-8200 FAX (206) 684-8284 

rs 19 45 REv 12tfl9 

CTY0049510 

SEA289988 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

13. The City of Seattle is not an 1'owner or operator" as 

defined by 42 u.s.c. § 9601 et seq. and thus Seattle is not 

subject to liability under said statute. 

14. The City of Seattle's sewer system is not a 

"facility" as defined by 42 u.s.c. § 9601 et seg. and thus 

seattle is not subject to liability thereunder. 

15. Any release or threat of release of a hazardous 

substance and any and all damages resulting therefrom were 

caused solely by acts or omissions of third parties other than 

an employee or aqent of The City of Seattle'· or than one whose 

act or omission occurred in connection with a contractual 

relationship, existing directly or indirectly with ~he City of 

seattle. The City of seattle has exercised due care with 

respect to any hazardous substances concerned, taking into 

consideration the characteristics of such hazardous 

substances, in light of all the facts and circumstances an.d 

has taken precautions against such acts or omissions of any 

such third party and the consequences that could foreseeably 

result from such act or omission. 

16. The Plaintiff is barred from recovery pursuant to 42 

u.s.c. § 9601 et seq. because it failed to comply with the 
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claims procedure established by said statute which requires, 

amonq other thinqs, notice to the President of intent to file 

suit sixty days prior to filing suit. 

17. Plaintiff is barred from recovery of response costs 

incurred under 42 u.s.c. Section 9601 et seq. because its acts 

were not and are not consistent with the national contingency 

plan and are not necessary and cost effective. 

18. Plaintiff's damage assessment does not comply with 

regulations promulgated pursuant to 42 u.s.c. § 9651(c), as 

amended. 

19. Plaintiff has failed to satisfy conditions precedent 

to brinqinq this action including completion of a damage 

assessment as r~quired by 42 u.s.c. § 9607(f)(2)~ and (2) a 

preassessment screen required by 43 C.F.R. § 11. 

20. Any document or documents alleged by plaintiff to 

constitute a preassessment scr•en fail to satisfy the criteria 

set forth in 43 C.F.R. § 11 and is inconsistent with the 

National Contingency Plan. 

21. Damage caused by The city of seattle, if any, 

occurred wholly before December 11, 1989; and, thus, the 

plaintiff's action is precluded by 42 u.s.c., § 9607(f). 
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22. The Plaintiff has failed to join as indispensable 

parties those parties who have an interest in the properties 

which are the subject of this action. 

23. This action must be dismissed pursuant to Rules 12 

and 19 of the Federal Rules of Civil Procedure because the 

Plaintiff has failed to join indispensable parties known by 

plaintiff to have discharged hazardous substances into Elliott 

Bay and the Duwamish waterway~ and, thus, the relief 

contemplated by 42 u.s.c. § 9601 et seq. cannot be granted by 

this court. 

24. At all times material hereto, The City of Seattle's 

actions which are the subject of the Complaint were, in whole 

or in part, federally permitted releases, as defined in 42 

u.s.c. § 9601(10). 

25. In performing any alleged act or acts set forth in 

15 Plaintiff's complaint, The City of Seattle was duly authorized 

16 by the State of Washington to so act in operating sewer 

17 systems. 
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26. The Plaintiff has waived any right of action set 

forth in its Complaint by authorizing the acts of The City of 

Seattle which are the subject of the complaint and by 
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authorizing similar acts by parties other than The City of 

Seattle. 

28. The City of Seattle is not liable for any acts or 

omissions undertaken by or at the direction or sufferance of 

state or federal authority, including, without limitation, 

acts or omissions made in accordance with permits, 

regulations, and laws applicable at the time of the acts or 

omissions in question. 

29. The plaintiff is estopped from seeking the relief 

set forth in its Complaint by reason of its failure to comply 

with and enforce the statutes referred to in the Complaint. 

30. Discharqes or releases by The city of seattle, if 

any, flow from streets and sewers and pass therefrom in liquid 

form; and, therefore all claims pursuant to 33 u.s.c. § 407 

must be dismissed. 

31. Plaintiff fails to allege any act or acts of The 

City of Seattle which have or may impede or obstruct any right 

of navigation; and, therefore, all claims pursuant to 33 

u.s.c. § 407 must be dismissed. 

32. Any discharge or release of hazardous substances by 

The City of Seattle was ~ minimis, and, therefore, said 
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discharge or release is not the proximate cause of damages 

alleged by plaintiff and no recovery is available as to said 

defendant. 

33. The City of Seattle is not jointly and severably 

liable in that damages, if any, are divisible and susceptible 

of apportionment. 

34. The plaintiff has an adequate remedy at law; and, 

8 therefore, any request for equitable relief must be denied. 
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35. 42 u.s.c., Sections 9601 et seq. is 

unconstitutionally vague, is a violation of the Due Process 

Clause of the Fifth Amendment of the United States 

Constitution insofar as it retroactively applies to acts 

occurring prior to the effective date of the Act, and is a 

violation of the Due Process Clause of the Fifth Amendment in 

that it impermissively allows selective enforcement of the 

Act. 

WHEREFORE, defendant having answered the allegations of 

plaintiff, The City of Seattle prays for relief as follows: 

1. For dismissal with prejudice of all claims alleged 

in its complaint; 
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2. For an award of costs and disbursements incurred 

herein; 

3. For such other and further relief as the Court deems 

just and equitable. 

4. In the event this case proceeds to trial, The City 

of seattle demands that this case be tried to a jury. 

DATED this _lCL~ay of April, 1990. 

MARK H. SIDRAN 
City Attorney 

By 
MARY KAY DOHERTY 1 WSBA #15192 
Assistant City Attorney 
Utilities Division 
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CBRTIFICATE OF SERVICE 

I, THERESE R. NOSBUSH, certify that on April /0 , 1990, 

I caused to be served a copy of the document to which this 

certificate is appended, The City of seattle's Answer to 

Complaint and Jury Demand to: 

Richard B. Stewart 
Assistant Attorney General 
Land and Natural Resources 

Division 
u.s. Department of Justice 
P. o. Box 7611 
Ben Franklin Station 
Washinqton, D. c. 20044 

James L. Nicoll 
Wendy E. Wagner 
Trial Attorneys 
Environmental Enforcement 

Section 
u.s. Department of Justice 
P. o. Box 7611 
Ben Franklin Station 
Washinqton, D. c. 20044 

susan L. Barnes 
Assistant u.s. Attorney 
Western District of 

Washington 
3600 Seafirst Pla2a 
800 5th Avenue 
Seattle, WA 98104 
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Charles E. Albertson 
U.S. Department of Commerce 
National Oceanic & 

Via Messenger 
Regular Mail 

Atmospheric Administration 
7600 Sand Point way N.E. 
Seattle, WA 98115-0070 

~ 
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